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Current amendment to accounting legislation 
The German act on modernisation of accounting 
regulations (Bilanzrechtsmodernisierungsgesetz 
BilMoG)

On 3 April 2009 the Bundesrat (German Federal Council) approved the Act on Mod-
ernisation of Accounting Regulations (BilMoG), thus paving the way for an extensive 
reform of the German Commercial Code (Handelsgesetzbuch). With the enactment of 
the Act, the legislative proceedings, ongoing since November 2007, have been brought 
to an end. 

The Act has two purposes: based on the need for modern accounting regulations, the 
tried and trusted accounting regulations under the German Commercial Code (HGB) 
are intended to be refined, as an equivalent, though simpler and more cost-efficient 
answer to the International Financial Accounting Standards (IFRS), without relinquishing 
the cornerstones of the HGB accounting regulations to date (forming the basis of mea-
surement for dividends and tax), or relinquishing the generally accepted accounting 
standards. The information function of financial statements in accordance with Ger-
man commercial law is to be improved for both capital market orientated companies 
and those companies not orientated to the capital market. Thus by abandoning reverse 
authoritativeness, the exercise of options under German tax law does no longer impact 
the financial statements under German commercial law. Secondly, the bookkeeping 
and accounting duties under German commercial law are to be heavily deregulated for 
smaller sole traders. At the same time the thresholds for size-related exemptions and 
simplifications are increased permitting a larger number of entities organized in a cor-
porate form, partnerships with equivalent status and Groups to qualify. With the Ger-
man Act on Modernisation of Accounting Regulations (BilMoG) the amendment direc-
tive and the auditor directive are adopted into national law. 

The following statements give an overview of the major amendments to the present 
German accounting law through the German Act on Modernisation of Accounting 
Regulations (BilMoG). These are outlined in a synopsis after the respective sections ad-
dressing the recognition and valuation rules applicable to financial statements.

The key changes to the Draft Bill of 21 May 2008 are described first of all. 

Further details on the German Act on Modernisation of Accounting Regulations  
(BilMoG) will be provided in our presentations, to which we cordially invite you. For the 
dates and times of the events, please see the information sheet enclosed.



2

We are pleased to answer any questions on the German Act on Modernisation of Ac-
counting Regulations (BilMoG). Our multidisciplinary team, with experts from audit, 
tax, legal and consulting, will be pleased to support you in developing professional con-
cepts and in implementing these concepts technically. 

The regulations which are applicable to individual company and group financial state-
ments for financial years beginning after 31.12.2009 ( 3 ) can be applied to financial 
years beginning after 31.12.2008. In this case the regulations (Art. 66 (3) Introductory 
Act on German Commercial Code new version) must be applied in full. The following 
remarks assume a financial year for which the regulations become mandatory. 

To provide a better overview, the proposed application of the individual regulations 
under German commercial law is noted in the text.

First-time application of the regulations in the version of the 
German Act on Modernisation of Accounting Regulations  
(BilMoG) to annual and consolidated financial statements for 
the financial year beginning after […].

1 31.12.2007
2 31.12.2008
3 31.12.2009

Last-time application of previously applicable regulations under  
the German Commercial Code (HGB) to annual and consolidat-
ed financial statements for financial years beginning before […].

4 01.01.2008
5 01.01.2009
6 01.01.2010

Effective on the day after promulgation. 7 
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1 Summary of key changes to the draft bill

A number of changes have been made to the Draft Bill of 21 May 2008 in response 
to the statement by the Bundesrat and numerous comments from professionals in the 
field and academics. 

Assets designed to cover retirement benefit obligations 

§§ 246 (2) in con-
junction with 253 
(1) German Com-
mercial Code new 
version (HGB) 3 

The Draft Bill already stated that assets designed to cover retire-
ment benefit obligations were to be measured at fair value. The 
BilMoG revoked the original restriction which limited the amount 
to the corresponding retirement benefit obligations. In addition, 
the regulation is not only applicable to employees as defined in 
the narrow sense of employment law. If the fair value of the as-
sets exceeds the corresponding obligations, the excess must be 
capitalised as a separate asset. In accordance with § 268 (8) Ger-
man Commercial Code new version (HGB) 3 and § 301 sentence 
1 German Stock Corporation Act (AktG) new version, the restric-
tion on distribution and profit transfer applies to this asset. .

Internally generated intangible assets

§ 248 (2) German 
Commercial Code 
new version (HGB) 
3 ; Art. 66 (7) Intro-
ductory Act on Ger-
man Commercial 
Code new version 
(EGHGB)

Instead of a duty to capitalise internally generated intangible as-
sets, this has now become an option. The production costs in-
curred in developing the intangible assets must be recognized in 
accordance with the general definition of production costs (§255 
(2a) in conjunction with (2) German Commercial Code new ver-
sion (HGB) 3 ). However, production costs may only be capital-
ised for production processes commenced in financial years be-
ginning after 31.12.2009. 

Fair value measurement of financial instruments

§ 253 (1) sentence 
3 German Com-
mercial Code draft 
version HGB-E 3 , 
§ 340e (3) and (4) 
German Commer-
cial Code new ver-
sion (HGB) 3 

The measurement of financial instruments at fair value, originally 
applicable to all businesses (§ 253 (1) sentence 3 German Com-
mercial Code draft version (HGB-E) 3 ) now comes under regula-
tions for specific industries and is restricted to banks and financial 
service providers (§ 340e (3) German Commercial Code new ver-
sion HGB 3 ).

Recognition of separate valuation units

§ 254 German 
Commercial Code 
new version (HGB) 
3 

The previous regulation on the recognition of separate valuation 
units has been revised. Separate valuation units can be set up 
to compensate opposing changes in values or cash flows deriv-
ing from comparable risks. As underlying transactions assets, li-
abilities, pending transactions or highly probable expected trans-
actions in financial instruments (hedging transactions) can be 
grouped together. Financial instruments also include contracts for 
the purchase or sale of goods, in which each contracting party is 
entitled to a settlement in cash or in the form of another finan-
cial instrument.
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Deferred taxes

§§ 274 and 306 
German Commer-
cial Code new ver-
sion (HGB) 3 in 
conjunction with 
Art. 67 (6) Introduc-
tory Act on German 
Commercial Code 
new version  
(EGHGB)

As in the Draft Bill, BilMoG provides for the transition to the bal-
ance sheet orientated “temporary concept” (§ 274 German 
Commercial Code new version (HGB) 3 ). At the same time there 
is no duty to capitalize a deferred tax asset; the option on capital-
izing an overall deferred tax asset is upheld for the financial state-
ments, this being the case under previous law. Prepaid expenses/
deferred income must now be included in the calculation of de-
ferred taxes. In addition there is also the option of disclosing de-
ferred taxes gross instead of net. In consolidated financial state-
ments the so-called “outside basis differences” i.e. differences 
between the tax basis of an equity interest in a subsidiary, joint 
venture or associated undertaking and the value of the net assets 
under commercial law in the consolidated financial statements, 
may not be taken into account explicitly (§ 306 sentence 4 Ger-
man Commercial Code new version (HGB) 3 ).The income and 
expenses arising on the initial application of the regulation must 
be offset through the revenue reserves (Art. 67 (6) Introductory 
Act on German Commercial Code new version (EGHGB)).

Duty to prepare consolidated financial statements

§ 290 German 
Commercial Code 
new version (HGB) 
3 ; Art. 66 (3) Intro-
ductory Act on Ger-
man Commercial 
Code new version 
(EGHGB)

While the Draft Bill provided for special purpose entities to be in-
cluded in consolidated financial statements based on the con-
cept of uniform management and the cancellation of the equity 
investment criterion, BilMoG relinquishes the concept of uni-
form management and relies solely on the control concept (domi-
nance). In addition to the focus of the previous elements of § 290 
(2) German Commercial Code previous version (HGB) 6 on the 
members of the administration, management or supervisory bod-
ies who have power to determine financial and operating poli-
cies, a new criterion (§ 290 (2) No. 4 German Commercial Code 
new version (HGB) 3 ) states that dominance is also deemed if, in 
economic terms, the majority of the risks and rewards of an en-
tity are borne and the entity serves to achieve a narrow, exactly 
defined objective of the parent company (special purpose entity). 
The duty to consolidate entities also applies to “old special pur-
pose entities”.

Pension provisions 

Art. 67 (1) Introduc-
tory Act on German 
Commercial Code 
new version  
(EGHGB)

The additions to the pension provisions which have become nec-
essary as a result of the changes in valuation (inclusion of increas-
es in costs and prices and discount rate) can no longer be recog-
nised as the reporting entity desires, instead at least one fifteenth 
must be recognised each financial year, by 31.12.2024 at the latest. 
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2 Financial statements

2.1 Recognition rules

2.1.1 Principle of economic substance over form 
By including the principle of economic substance over form in § 246 (1) Sentence 2 
German Commercial Code new version (HGB) 3 , the economic approach will be at-
tached major importance within the scope of the entire accounting regulations under 
the German Commercial Code (HGB) in the future, beyond the specific cases previously 
referred to. Although, according to the grounds cited in support of the Act, the crucial 
aspect of the principle of completeness under German commercial law is primarily legal 
ownership, the corresponding assets must be allocable to the trader - under aspects of 
creditor protection alone. If beneficial and legal ownership are not one and the same, 
the beneficial owner is deemed to be the party ”to which the major risks and opportu-
nities are attributable by way of an evaluating assessment“. The beneficial owner must 
recognise the asset in his balance sheet. According to the grounds cited in support of 
the Act, the new version is not designed to change the existing legal position. For liabil-
ities, this principle is limited insofar as these are still required to be disclosed by the par-
ty that has the legal obligation.

2.1.2 Consistency of recognition
Analogous to the principle of consistent valuation codified in § 252 (1) No. 6 German 
Commercial Code new version (HGB) 3, the principle of consistent recognition is now 
also codified in § 246 (3) German Commercial Code new version (HGB) 3. Deviations 
from the concept of consistent recognition are admissible with reference to § 252 (2) 
German Commercial Code (HGB) only in justified exceptional cases.

2.1.3 Duty to recognise purchased goodwill
In accordance with § 246 (1) Sentence 4 German Commercial Code new version 
(HGB) 3, purchased goodwill be deemed to be an asset of limited useful life in the fu-
ture. Abolishing the previous option on capitalisation (§ 255 (4) German Commercial 
Code Previous Version (HGB-alt) 6, under which capitalisation and period of amorti-
sation were at the discretion of the trader, derivative goodwill must be capitalised and 
generally amortised over the estimated useful life according to the general valuation 
rules under German commercial law (§ 253 (3) German Commercial Code new version 
(HGB) 3). According to § 253 (5) Sentence 2 German Commercial Code new version 
(HGB) 3, impairment provisions on goodwill must not be reversed because, accord-
ing to the grounds cited in support of the Act, a reversal is normally not due to the fact 
that the reasons that led to the impairment ceased to exist, rather a reversal would lead 
to an (inadmissible) capitalisation of internally generated goodwill.

2.1.4 Duty to offset corresponding assets and liabilities relating to retirement 
benefit obligations 

Assets to which all other creditors are denied access, and the sole purpose of which 
is the settlement of liabilities relating to retirement benefit obligations or comparable 
long-term obligations towards employees must be offset against related liabilities in ac-
cordance with § 246 (2) sentence 2 German Commercial Code new version (HGB) 3. 
The requirement to offset is limited to pension obligations, obligations under phased 
retirement schemes, obligations under working life models and other comparable long-
term obligations towards all employees (not only in the restricted sense of employment 
law). § 253 (1) sentence 4 German Commercial Code new version (HGB) 3 stipulates 
that the assets that serve to cover the risks and which must be offset must be mea-
sured at fair value. If the fair value of the assets to be offset exceeds the obligations, 
the excess amounts must be capitalized in a separate item (§ 246 (2) sentence 3 Ger-
man Commercial Code new version (HGB) 3. This item, after deduction of deferred 
tax liabilities, is not available for distribution or transfer (§ 268 (8) German Commercial 
Code new version (HGB) 3, § 301 sentence 1 German Stock Corporation Act (AktG) 
new version). The offset also relates to the corresponding income and expenses in the 
income statement. 
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2.1.5 Optional recognition of intangible fixed assets
Instead of the previous prohibition from accounting for internally generated intangi-
ble fixed assets, the new version of § 248 (2) German Commercial Code new version 
(HGB) 3 introduces an option on the capitalization of the production costs incurred in 
developing an internally generated intangible fixed asset (§ 255 (2a) German Commer-
cial Code new version (HGB) 3). Internally generated brands, publishing rights, cus-
tomer lists or similar intangible assets are explicitly prohibited from capitalization. De-
velopment is deemed to be ”the application of research results or other knowledge in 
innovations of goods or processes, or the further development of goods or processes 
by means of major changes“. Research expenses should not be capitalised, as was the 
case previously. Capitalisation will also still be excluded if it is impossible to separate re-
search from development reliably. According to the grounds cited in support of the Act, 
an asset must be capitalized if, and only if, the asset can be classified, with adequate 
reliability, as an asset within the meaning of German commercial law, i.e. that it is us-
able in its own right according to generally accepted standards. Creditor protection is 
to be taken into account through a corresponding restriction on profit distribution and 
transfer (§ 268 (8) German Commercial Code new version (HGB) 3, § 301 sentence 1 
German Stock Corporation Act new version (AktG) as well as supplementary disclo-
sures in the notes to the financial statements regarding research and development ex-
penses (§ 285 No. 22 German Commercial Code new version (HGB 3)). In accordance 
with Art. 66 (3) Introductory Act to the German Commercial Code new version (EGH-
GB), the option on capitalization will, however, be applicable only to development 
starting in financial years beginning after 31 December 2009.

On account of § 5 (2) German Income Tax Act (EStG), research and development ex-
penses will still be required to be recognised as an expense in the tax accounts.

2.1.6 Cancellation of expenditure provisions
The previous option under § 249 (1) sentence 3 German Commercial Code previous 
version (HGB-alt) 6 of recognising an expenditure provision for deferred maintenance 
that is completed after a three month period after the balance sheet date, but within 
the following financial year, is to be revoked. Accordingly, § 249 (2) German Commer-
cial Code Previous Version (HGB-alt) 6 is cancelled on the grounds that the related dis-
closure of expenditure provisions, for example for regular general overhauls or large-
scale repair work carried out at long-term intervals, is in economic terms of the nature 
of reserves. Existing provisions may be maintained under Art. 67 (3) Introductory Act to 
the German Commercial Code new version (EGHGB) – even partially; alternatively, any 
amounts released must be disclosed under revenue reserves directly. This alternative is 
not available for additions to provisions accounted for in the last financial year begin-
ning before 1 January 2010. 

2.1.7 Cancellation of accounting convenience for business start-up and expan-
sion expenses 

The previous option of capitalising in full or in part business start-up and expansion ex-
penses is revoked (§ 269 German Commercial Code previous version (HGB-alt) 6. Ac-
cordingly, the regulation governing amortisation is also revoked (§ 282 German Com-
mercial Code previous version (HGB-alt) 6. Under Art. 67 (5) Introductory Act to the 
German Commercial Code new version (EGHGB), expenses already capitalised may be 
maintained and must to be amortised at least by one fourth in the each following fi-
nancial year, as is the case to date.

2.1.8 Change to prepaid expenses
The previous option of capitalising customs duties and excise taxes, and capitalising 
VAT on payments on account either disclosed at the balance sheet date or openly de-
ducted from inventories, which has been recognised as an expense, is revoked (§ 250 
(1) sentence 2 German Commercial Code previous version (HGB-alt) 6. The regulation 
under § 5 (5) sentence 2 German Income Tax Act (EStG) remains, however, unchanged.
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Synopsis of the major effects of amendments to the recognition rules  
under commercial law 

Ref. Regulation

German Com-
mercial Code 
(HGB) previ-
ous version  
(HGB a.F.)

German Com-
mercial Code 
new version 
(HGB n.F.)

Tax  
accounts

2.1.1 Economic substance over form Regulations 
with respect to 
specific cases

General  
regulation

General  
regulation

2.1.2 Consistency of recognition No regulation Duty No regulation

2.1.3 Purchased goodwill Option Duty Duty

2.1.4 Duty to offset retirement benefit obligations Prohibition Duty Prohibition

2.1.5 Internally generated intangible fixed assets Prohibition Option (with 
defined excep-
tions)

Prohibition

2.1.6 Expenditure provisions Option Prohibition Prohibition

2.1.7 Business start-up and expansion expenses Option Prohibition Prohibition

2.1.8 Prepaid expenses (customs duties and ex-
cise taxes)

Option Prohibition Duty

2.2 Measurement

2.2.1 Measurement at fair value
Deviating from the original intentions in the Draft Bill of opening the way for financial 
instruments acquired for trading to be generally valued at fair value, the legislator has 
decided against this as a rule for all businesses – not least as a result of criticism exer-
cised by the profession. The rules pertaining to specific industries remain in place; these 
provide for banks and financial service institutes to value financial instruments acquired 
for trading at fair value less a risk allowance. The conditions in the Draft Bill for banks 
and financial service institutes which have been changed are described in section 6.1.1.

However, the Act on Modernisation of Accounting Regulations (BilMoG), prescribes 
unrestricted measurement at fair value for certain assets and provisions in the regula-
tions of the German Commercial Code (HGB) for all businesses. As such, assets whose 
only purpose is to settle the liabilities arising on retirement benefit obligations or simi-
lar long-term obligations in accordance with § 246 (2) sentence 2 German Commercial 
Code new version (HGB) 3 must be valued at fair value. Any amount in excess of the li-
abilities is subject to the restriction on distribution and profit transfer introduced in the 
Act on Modernisation of Accounting Regulations (BilMoG) for the first time (§ 268 (8) 
German Commercial Code new version (HGB) 3 § 301 Sentence 1 German Stock Cor-
poration Act new version (AktG)). 

The measurement at fair value has to be based on the market price determined on the 
basis of an active market (for example, the price easily and regularly available at a stock 
exchange, from a dealer or an industry group). If such a market price cannot / no lon-
ger be determined, the fair value has to be derived by means of generally accepted val-
uation methods (for example, comparison with other transactions). If the fair value can 
not be determined reliably, the instruments must be valued at cost. The most recent fair 
value is regarded, in this sense, as cost. 

Measurement at fair value of the assets covering the pension obligations and of the re-
tirement benefit obligations to be valued as securities does not have any effect on tax. 
An exception to this rule are the banks and financial service providers that come un-
der the regulations of §§ 340 et seq. German Commercial Code (HGB), (§ 6 (1)) No. 2b 
German Income Tax Act new version (EStG) 3), whose financial instruments held for 
trading purposes must also be valued at fair value for tax purposes. 
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2.2.2 Recognition of separate valuation units
The purpose of the revised § 254 German Commercial Code new version (HGB) 3 is 
to embody in the law the recognition of separate valuation units, which is already re-
garded as being in compliance with generally accepted accounting principles in liter-
ature. According to the grounds cited in support of the Act, this codification involves 
no change in the previous accounting practice of valuation units for financially hedged 
risks; which has formed the tax basis since 2006 with § 5 (1a) German Income Tax Act 
(EStG).

Taking up the point made by the Bundesrat on the Draft Bill, the provisions of § 254 
German Commercial Code new version (HGB) 3 were revised. According to the ver-
sion effective in law, separate valuation units – that is treating unrealized expenses 
and income as compensatory - is only permissible if the changes in value “compensate 
each other”. Accordingly, with § 254 German Commercial Code new version (HGB) 3, 
hedging risks from an underlying transaction through a hedging instrument are ad-
dressed by not taking into account unrealised losses to the extent that these are com-
pensated by opposing changes in value or cash flows. Compensation is restricted in 
both the material sense (extent of the change in value) and in respect of time (period of 
hedge). If compensation occurs, the rules applying to recognition of provisions for fore-
seeable losses (§ 249 (1) German Commercial Code HGB), principle of individual valua-
tion (§ 252 (1) No. 3 German Commercial Code HGB), realization and imparity principle 
(§ 252 (1) No. 4 German Commercial Code HGB), principle of acquisition cost (§ 253 
(1) sentence 1 German Commercial Code HGB) and the new regulation on currency 
translation (§ 256a German Commercial Code new version HGB 3), do not apply. 

Underlying transactions which are eligible for hedging are, as a general rule, all assets, 
liabilities, pending transactions or highly probable expected transactions (anticipatory 
hedging). Although, compared to the Draft Bill, the Act no longer speaks of “intend-
ed” (vorgesehenen) but “expected” (erwarteten) transactions, this will continue to be 
understood to mean all transactions which are more or less certain as to their conclu-
sion, which will be prevented at most only by extraordinary circumstances outside the 
sphere of influence of the entity concerned. Unchanged from the first draft, the only 
hedging instruments now provided for are financial instruments. In view of current 
practices, the instruments have deliberately not been restricted to derivatives. Finan-
cial instruments now also include contracts for the purchase or sale of goods, in which 
each contracting party is entitled to a settlement in cash or in the form of another fi-
nancial instrument. 

The various ways of recognising separate valuation units (micro, macro and portfolio 
hedging) are regarded as admissible and equal. With micro-hedging, the risk resulting 
from a single underlying transaction is hedged directly by means of a single hedging 
transaction, while in portfolio hedging the risk from several similar underlying transac-
tions are hedged by one or several hedging instruments or, in the case of macro-hedg-
ing, the risk-reducing effect of whole groups of underlying transactions is taken into 
account. 

In addition to comprehensive documentation, designed to restrict the danger of im-
proper (subsequent) recognition, the recognition of separate valuation units also re-
quires objective, prospective and retrospective substantiation as to the appropriateness 
of risk hedging. The legislator deliberately did not state how recognition is to be docu-
mented or how effectiveness is to be monitored. In a micro hedge the effectiveness can 
be derived or measured from the separate opposing changes in values and cash flows 
of the underlying and hedging transactions. According to the grounds cited in support 
of the Act, with corresponding parameters, documentation can also be less compre-
hensive in this case. In cases of whole groups of underlying transactions, the effective-
ness can be evidenced in another way without ascertaining the individual compensa-
tion of the changes in value and cash flow, depending on the nature of the underlying 
and hedging transactions, the significance of the risks hedged and the existence of a 
reasonable and effective risk management system. 
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If separate valuation units are recognised, they must be disclosed in the notes to the fi-
nancial statements, alternatively in the management report (§ 285 No. 23 German Com-
mercial Code new version (HGB) 3). Disclosure must include, amongst other things, the 
amount of the underlying transactions, the nature of the valuation unit they are included 
in, which risks they are hedging and the amount of the risks hedged. In addition, the ex-
tent and the period of opposing changes in value and cash flows, including the method 
of determination, must be disclosed. 

2.2.3Valuation of liabilities and provisions at settlement value
Liabilities and provisions must generally be recognised at ”settlement value“ (based on 
sound business judgement) in order to improve presentation of the net asset position, 
financial position and results of operations. In addition to its clarifying nature, the in-
troduction of the term ”settlement value“ in § 253 (1) sentence 2 German Commercial 
Code new version (HGB) 3 illustrates that future price and cost increases, i.e. the prices 
and costs prevailing at the time the expenses are actually incurred, will also have to be 
taken into account in valuing provisions, restricting the concept of measurement at the 
balance sheet date.

In addition, § 253 (2) German Commercial Code new version (HGB) 3 provides for pro-
visions to be discounted in the future at the average market interest rate that corre-
sponds to their term. This applies only to provisions with a term of more than one year. 
The average market interest rate must be derived from the respective past seven finan-
cial years. To simplify matters, it is possible to measure provisions for retirement benefit 
obligations or similar long-term obligations at a flat rate, by discounting at the average 
market interest rate based on an assumed term of 15 years, rather than at the average 
market interest rate for matching maturities. The discount rates to be used will be de-
termined by the Deutsche Bundesbank, based on a statutory regulation, and published 
at monthly intervals on their website. 

If the level of the retirement benefit obligations is determined solely in accordance with 
the fair value of securities as defined in § 266 (2) A. III. 5 German Commercial Code 
new version (HGB) 3 (securities held as fixed assets), the related provisions must be 
measured at the fair value of these securities to the extent that the fair value exceeds a 
guaranteed minimum amount. 

With respect to potential effects under German commercial law on the revaluation of 
pension provisions, Art. 67 (1) Introductory Act to the German Commercial Code new 
version (EGHGB) provides for a transition period until 31 December 2024, during which 
it will be possible to accrue it in instalments of at least one fifteenth each financial year. 
It is also possible to accrue a greater amount so that the provision is accumulated fast-
er overall. An amount recognised that possibly exceeds the necessary pension provi-
sions can be maintained if the amount to be reversed would have to be added back to 
the provision by 31 December 2024; optionally, it can, however, also be released and 
recognised directly under the revenue reserves. The regulations under German tax law 
governing pension provisions (§ 6a German Income Tax Act (EStG)), however, remain 
unchanged. If the option to maintain a higher provision is exercised, the excess must be 
disclosed in the notes to the financial statements. 

In particular, valuing pension provisions by reference to settlement value is designed to 
be more realistic than the commonly used tax net present value using the normal age 
entry method with a fixed interest rate of 6 % (§ 6a German Income Tax Act (EStG)). 
Irrespective of the transition rules, the provisions should successively harmonise with 
the IAS 19 pension provisions, which to date varied significantly from the values un-
der commercial law which were determined in accordance with tax regulations. At the 
same time, there will still be systematic differences compared to measurement in accor-
dance with IAS 19, for example, with regard to the average interest rates under com-
mercial law, or the option to assume a term to maturity of 15 years. 
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With respect to the adjustments of the other provisions, it is assumed in the grounds 
cited in support of the Act that in practice future price and cost increases have already 
been taken into account or that the resulting charges will largely be compensated for 
through reliefs due to the discounting.

2.2.4 Cancellation of optional write-downs
The optional write-downs which up to now have permitted write-downs of current as-
sets in order to avoid changes having to be made to the valuation in the near future on 
account of fluctuations in value (§ 253 (3) sentence 3 German Commercial Code previ-
ous version (HGB-alt) 6), and write-downs based on sound business judgement (§ 253 
(4) German Commercial Code previous version (HGB-alt) 6) are revoked. Under Art. 67 
(4) Introductory Act to the German Commercial Code new version (EGHGB), previous 
write-downs can be maintained or reversed. Amounts resulting from write-ups must 
be allocated directly to the revenue reserves. The option of maintaining the write-down 
does not apply to write-downs accounted for in the last financial year commencing be-
fore 1 January 2010.

2.2.5 Impairment restrictions
The option of accounting for impairment where assets are only temporarily impaired is 
restricted for all businesses to long-term financial assets (§ 253 (3) Sentence 4 German 
Commercial Code new version (HGB) 3). § 279 (1) German Commercial Code previous 
version (HGB-alt) 6 is repealed accordingly.

2.2.6 Duty to reverse impairment provisions
Except for purchased goodwill, a reversal of an impairment provision is mandatory for 
all entities if the reasons for impairment cease to exist (§ 253 (5) German Commercial 
Code new version (HGB)). 

2.2.7 Redefinition of minimum production costs under German Commercial 
Law

In addition to the previous elements (cost of materials, labour costs and special pro-
duction costs), minimum production costs under German commercial law in the future 
must also include, rather than optionally include, appropriate portions of indirect mate-
rial, production overhead and production-related deductions for depreciation on fixed 
assets (§ 255 (2) sentence 2 German Commercial Code new version (HGB) 3). This 
brings the minimum production costs under German commercial law further into line 
with the minimum production costs under German tax law. Also, it will still be admis-
sible, to recognise optionally general administrative expenses, expenses for social fa-
cilities of the business as well as expenses for voluntary social benefits and retirement 
benefits as long as they relate to the period of production. The new § 255 (2a) sen-
tence 1 German Commercial Code new version (HGB) 3 makes it clear that the defini-
tion of production costs in accordance with § 255 (2) German Commercial Code new 
version (HGB) 3 is also valid when developments costs for internally generated assets 
are capitalised.

2.2.8 Cancellation of previously recognised simplified methods of valuation
The only simplified methods of valuation recognised in the future (§ 256 sentence 1 
German Commercial Code new version (HGB) 3) are LIFO (”last in – first out“) and 
FIFO (”first in – first out“). Other simplified methods of valuation concerning the order 
of consumption or prices (for example, HIFO (”highest in – first out“) or LOIFO (”lowest 
in – first out“) are no longer admissible.

2.2.9 Duty to translate foreign currencies in financial statements at spot ex-
change rate 

Under the newly introduced § 256a German Commercial Code (HGB) 3, assets and lia-
bilities with a term of more than one year which are denominated in foreign currencies 
must be translated at the spot exchange rate ruling at the balance sheet date when be-
ing valued subsequent to initial recognition. The realisation principle (§ 252 (1) No. 4 
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second half of the sentence German Commercial Code (HGB)) and the historical cost 
concept (§ 253 (1) German Commercial Code (HGB)) apply – even if explicit reference 
to the respective regulations is no longer made compared to the Draft Bill. The regula-
tions also make it clear – compared to the Draft Bill – that assets and liabilities with a 
term of up to one year must be translated at the spot exchange rate ruling at the bal-
ance sheet date regardless of the realisation principle and the historical cost concept . 

2.2.10 Balance sheet method of determining deferred taxes
Abandoning the previous income statement method (”timing concept“) of determin-
ing deferred taxes, deferred taxes will be determined according to the international-
ly recognised balance sheet method (”temporary concept“) in the future (§ 274 Ger-
man Commercial Code new version (HGB) 3). This conceptual change means that a 
full comparison (accounting and valuation differences) of the items in the commer-
cial and tax balance sheets must be carried out. Prepaid expenses and deferred income 
must also be taken into account. In addition, it is clarified in the grounds cited in sup-
port of the Act that quasi permanent differences (for example, resulting from recogni-
tion of different carrying values for a long-term equity investment in the commercial 
and tax balance sheets) will also have to be taken into account in computing deferred 
taxes. The tax balance sheet must therefore be available when the financial statements 
are drawn up in order to determine deferred taxes. 

Capitalisation of an overall deferred tax asset is optional – as was the case under previ-
ous law. The amount by which deferred tax assets exceed deferred tax liabilities is sub-
ject to the restriction on distribution and transfer (§ 268 (8) German Commercial Code 
new version (HGB) 3, § 301 sentence 1 German Stock Corporation Act (AktG) new 
version).

Tax loss carry forwards must now be taken into account on calculating deferred taxes. 
If there is a deferred tax asset the loss carry forwards may only be taken into account in 
the calculation if they are expected to be offset within the five financial years following 
the balance sheet date.

According to the grounds cited in support of the Act, items similar to loss carry for-
wards must be taken into account accordingly (e.g. an interest carry forward as defined 
in § 4h (1) sentence 2 German Income Tax Act (EStG)).

Deferred taxes have to be calculated on the basis of the individual, taxable-entity-relat-
ed tax rates that are likely to be applicable at the time the temporary differences are re-
versed. If these are not known, the individual tax rates applicable at the balance sheet 
date have to be applied. Changes have to be taken into account only if the responsible 
body, i.e. the Bundesrat, has approved the corresponding tax legislation on or before 
the balance sheet date. Since deferred tax liabilities can have certain elements of provi-
sions, the law states newly that discounting deferred taxes is explicitly prohibited.

Regarding disclosure, § 274 German Commercial Code new version (HGB) 3 allows 
deferred tax assets and liabilities to be netted as well as separate disclosure. Two new 
items (“Deferred tax assets” and “Deferred tax liabilities”) have been added to the 
classifications in the balance sheet (§ 266 German Commercial Code new version 
(HGB) 3), the corresponding income and expense items must be disclosed separately 
under the item “Taxes on income”. 

“Small” corporations as defined in § 267 (1) German Commercial Code new version 
(HGB) 3 are exempt from determining and disclosing deferred taxes (§274a No. 5 Ger-
man Commercial Code new version (HGB) 3) – subject to the requirements for recog-
nizing provisions in accordance with § 249 (1) sentence 1 German Commercial Code 
new version (HGB) 3). 
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Synopsis of the effects of amendments to the valuation rules  
under commercial law

Ref. Regulation

German Commercial 
Code (HGB) previous 
version (HGB a.F.)

German Commercial 
Code new version 
(HGB n.F.) Tax accounts

2.2.1 Measurement at fair val-
ue financial instruments 
(held for trading)

Prohibition Prohibition (exception: 
entities as defined un-
der § 340 et seq. HGB)

Prohibition (exception: 
entities as defined un-
der § 340 et seq. HGB)

2.2.2 Recognition of separate 
valuation units

No regulation Duty if combined In accordance with 
HGB; (authoritative-
ness)

2.2.3 Liabilities and provisions

- Liabilities Repayment value Settlement value Settlement value  
(authoritativeness)

- Provisions As sound business 
judgement sees fit

Settlement value Settlement value  
(exception: see below)

- Price and cost  
increases

No regulation Duty Prohibition

- Discounting Prohibition  
(exception: interest  
portion included)

Duty for remaining 
terms > 1 year 
(Average 7 years)

Duty for terms of 
12 months or more 
(5.5 %)

2.2.4 Optional write-downs

- Future value fluctua-
tions

Option Prohibition Prohibition

- Business judgement Option for companies 
other than companies 
organised in a corpo-
rate form;  
Prohibition for com-
paniesascorporations 

Prohibition Prohibition

2.2.5 Impairment provisions 
for non-permanent im-
pairment 

Option for companies 
other than companies 
organised in a corpo-
rate form;  
Option for companies 
organised as corpor-
atinsonly for long-term 
financial assets

As a rule prohibition; 
option only for long-
term financial assets

Prohibition

2.2.6 Reversal of impairment 
provisions

Option for companies 
other than companies 
organised in a corpo-
rate form;  
Duty for companies or-
ganised as corporatins

Duty  
(prohibition goodwill)

Duty

2.2.7 Minimum production 
costs – capitalisation of 
appropriate portions of 
overheads

Option Duty Duty

2.2.8 Simplified valuation 
methods 

As a rule option LIFO, FIFO LIFO

2.2.9 Foreign currency trans-
lation

No regulation Explicit regulation 
Special regulation for 
entities in acc. with 
§§ 340 et seq. HGB

No regulation  
(authoritativeness)

2.2.10 Deferred taxes

- Tax rate No regulation Explicit regulation -

- Inclusion loss carry 
forwards & interest 
carry forwards

Prohibition Explicit regulation  
(five years)

-

The Act itself and the grounds cited on the Act reflect the fact that more details on tax 
matters are desired in the future. For example, in the grounds cited on the Act there is 
a recommendation to prepare a tax reconciliation. The Act itself requires explanation of 
deferred tax assets which are subject to distribution restriction (§ 285 no. 28 German 
Commercial Code new version (HGB) 3) and of the deferred tax assets and liabilities 
(§ 285 no. 29 German Commercial Code new version (HGB) 3).
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2.3 Disclosure rules

2.3.1 Balance sheet classification
As a result of the option of capitalising internally generated intangible fixed assets, 
the balance sheet classification is extended by the item ”internally generated industri-
al and similar rights and assets“ (§ 266 (2 A. I. 1.) German Commercial Code new ver-
sion (HGB) 3). By contrast, the assets to be disclosed under the item in accordance 
with § 266 (2 A. I. 2.) German Commercial Code new version (HGB) 3 are restricted to 
purchased intangible fixed assets. New balance sheet items also include ”Deferred tax 
assets“ (§ 266 (2 D.) German Commercial Code new version (HGB) 3) and ”Deferred 
tax liabilities“ (§ 266 (3 E.) German Commercial Code new version (HGB) 3) and “Deb-
it difference arising from the offset of assets and liabilities” (§ 266 (2 E.) German Com-
mercial Code new version (HGB) 3) for the assets in excess of the liabilities as a result 
of the requirement to offset in accordance with § 246 (2) sentence 2 German Commer-
cial Code new version HGB 3. Furthermore, treasury shares will no longer be disclosed 
as assets in favour of open deduction under liabilities (§ 266 (2 B. III. 2.) German Com-
mercial Code previous version (HGB-alt) 6).

2.3.2 Cancellation of optional disclosure of uncalled, unpaid capital
On account of the amendment of § 272 (1) German Commercial Code new version 
(HGB) 3, the previous option to disclose outstanding capital contributions by way of 
gross or net disclosure in the commercial balance sheet has been revoked and net dis-
closure becomes mandatory. Unless the subscribed capital has already been fully called, 
the item ”uncalled, unpaid capital“ must be deducted from the item ”subscribed capi-
tal“ in a pre-column and the remainder must be disclosed under the item ”called capi-
tal“. The amount called, but not yet paid in must be disclosed separately under receiv-
ables.

2.3.3 Disclosure of treasury shares under equity and liabilities
Depending on the various circumstances at acquisition, treasury shares have previous-
ly either been offset under equity and liabilities, (e.g. acquisition for the purpose of re-
demption (§ 71 (1) No. 6 German Stock Corporation Act (AktG)), or, in the event of an-
other reason for acquisition (§ 71 (1) German Stock Corporation Act (AktG)), disclosed 
separately on under assets (§ 265 (3) Sentence 2 German Commercial Code previ-
ous version (HGB-alt) 6. To standardize matters, treasury shares will be openly deduct-
ed from the item ”subscribed capital“ as a repayment of share capital at their nomi-
nal value (or computational value) in the future. The difference between nominal value 
(computational value) and acquisition cost must be offset against freely available re-
serves, i.e. against freely available revenue and capital reserves; incidental acquisition 
costs must be accounted for as an expense of the financial year (§ 272 (1a) German 
Commercial Code new version (HGB) 3). If treasury shares are sold, which is deemed 
to be a capital increase in economic terms according to the grounds cited in support of 
the Act, the corresponding netting has to be reversed (§ 272 (1b) German Commercial 
Code new version (HGB) 3). Amounts exceeding original acquisition cost must be ac-
counted for under capital reserves.
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2.4 Disclosures in the notes to the financial statements

As a result of the proposed amendments or additions to the existing regulations, the 
Act on Modernisation of Accounting Regulations (BilMoG) provides for a number of 
additional disclosures in the notes to the financial statements. The major mandatory 
disclosures cover the following items:

§§ German  
Commercial  
Code new  
version (HGB) Regulation
285 No. 3 2 Nature and purpose as well as risks and rewards of off-balance-

sheet transactions to the extent necessary for assessing the financial 
position. (Small entities organised in a corporate form do not have 
to make this disclosure; medium-sized entities organised in a corpo-
rate form are granted simplifications in § 288 HGB new version and 
do not have to disclose the risks and rewards.) 

285 No. 13 3 Reasons that justify the assumption of an estimated useful life of 
more than five years for purchased goodwill.

285 No. 17 2, 
288 (1) & (2) 2 

The total fee charged by the auditors for the financial year, classified 
by auditing services, other certification services, tax services and oth-
er services (unless included in the consolidated financial statements) 
generally for all corporations.  
(Small and medium-sized corporations are not required to include 
these disclosures in the notes to the financial statements; medium-
sized corporations are required to submit this information at request 
to the Chamber of Auditors.

285 No. 19 3 Disclosure of nature and scope, fair value, book value and balance 
sheet item as well as justification why the fair value can possibly not 
be calculated, for each category of derivative financial instruments 
that are not accounted for at fair value. (Small corporations are ex-
empt from making these disclosures). 

285 No. 20 3 In view of § 340e HGB new version 3, banks and financial service 
institutes must disclose the fundamental assumptions made when 
determining fair value by means of generally accepted valuation 
methods for financial instruments measured at fair value as well as 
nature and scope of every category, including major conditions.

285 No. 21 2, 
288 (1) & (2) 2 

Disclosures regarding (material) transactions not conducted at mar-
ket conditions (transactions or measures to transfer assets and li-
abilities) of the Company with related parties, including nature of 
relationship, value of transactions as well as further disclosures for 
assessment purposes. A summary by types of transactions is pos-
sible. Exempt from this are transactions between entities (in)direct-
ly wholly-owned which are included in consolidated financial state-
ments. The term ”related parties“ is to be interpreted in accordance 
with IAS 24.(Small corporations are not required to include these 
disclosures, medium-sized corporations only to a limited extent and 
only if these are stock corporations (Aktiengesellschaften).

285 No. 22 3 If development costs for internally generated intangible fixed assets 
are capitalised, the total amount of research and development ex-
penses of the financial year as well as proportion relating to internal-
ly generated intangible assets must be disclosed. (Small corporations 
are exempt from these disclosures). 
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285 No. 23 3 If separate valuation units are set up the amounts of the assets, lia-
bilities, pending transactions and highly probable expected transac-
tions which are included must be disclosed. Also which kind of risks 
are included in which valuation unit and to what extent.  
With regard to the hedged risks, disclosure as to what extent and 
for which period the opposing changes in value or cash flows are 
expected to compensate each other in the future, including the 
methods of calculation. 
If highly probable expected transactions are included, these must be 
explained. 
Optional disclosure in management report.

285 No. 24 3 Actuarial calculation methods applied to pension provisions and sim-
ilar obligations as well as fundamental assumptions with respect to 
interest rate, anticipated wage and salary rises and mortality tables.

285 No. 25 3 Acquisition cost, fair value and the underlying assumptions used in 
determining the fair value of the netted assets, settlement value of 
netted liabilities and the netted income and expenses.

285 No. 26 3 With respect to shares or equity investments in domestic investment 
funds (within the meaning of § 1 German Investment Act (InvG)) or 
comparable foreign investment funds (within the meaning of § 2 (9) 
German Investment Act (InvG)), among other things, investment ob-
jectives, value, difference to book value including justification of de-
ferred amortisation and distribution for the financial year.

285 No. 27 3 With respect to liabilities and contingent liabilities disclosed below 
the balance sheet or in the notes to the financial statements, the 
reasons for assessment of the risk of related settlements.

285 No. 28 3 Total amount and analysis of amounts subject to restrictions on dis-
tribution under § 268 (8) German Commercial Code new version 
(HGB) 3.

285 No. 29 3 Details of the differences or tax loss carry forwards on which de-
ferred tax was calculated, and the tax rates used. (Small and me-
dium-sized corporations are exempt from these disclosure require-
ments in accordance with § 288 German Commercial Code new 
version (HGB) 3.
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3 Consolidated financial statements

In addition to the changes made to the general regulations on financial statements af-
fecting the consolidated financial statements in accordance with § 298 (1) German 
Commercial Code (HGB), the accounting regulations on consolidated financial state-
ments have been changed by the Act on Modernisation of Accounting Regulations 
(BilMoG) in particular with regard to the entities to be included in consolidated finan-
cial statements and consolidation methods.

3.1 Entities to be consolidated and consolidation methods

3.1.1 Definition of entities to be consolidated
The definition of entities to be consolidated in the law to date was based on the con-
cept of control (§ 290 (2) German Commercial Code previous version (HGB) 6 and, 
in exercising the member state option of Art.1 (2) b) of the Seventh Council Directive 
(83/349/EEC), on the concept of uniform management (§ 290 (1) German Commer-
cial Code previous version (HGB) 6). While the Draft Bill merely provided for the can-
cellation of the equity investment criterion when uniform management exists, the Act 
on Modernisation of Accounting Regulations (BilMoG) relinquishes the concept of uni-
form management and makes a new definition with the criterion of exercising direct or 
indirect dominant influence. This is designed to include special purpose entities in the 
group of consolidated entities if the parent company bears the majority of the risks and 
rewards of this entity. A dominant influence is deemed an irrefutable assumption if –  
as in the previous control concept (§ 290 (2) German Commercial Code new version 
(HGB) 3) – the parent company

•	 is	entitled	to	exercise	the	majority	of	the	shareholders’	voting	rights

•	 has	the	right	as	shareholder,	to	appoint	or	remove	the	majority	of	the	members	of	
administrative, management or supervisory bodies who are responsible for the finan-
cial and operating policies, or

•	 has	the	right	to	govern	the	financial	and	operating	policies	as	the	result	of	a	control	
agreement with another entity or as the result of a provision in the articles of incor-
poration of the other entity.

Compared to the previous law, in view of § 290 (2) no. 2 and no.3 German Commer-
cial Code new version (HGB) 3 the law focuses more heavily on “financial and operat-
ing policies” and/or the bodies responsible for these policies. Another totally new cri-
terion, in exercising the member state option of Art.1 (2) a) of the Seventh Council 
Directive, is the assumption of dominance if 

•	 a	parent	company,	in	economic	terms,	bears	the	majority	of	the	risks	and	rewards	of	
an entity which serves to achieve a narrow, exactly defined objective of the parent 
company (special purpose entity). The nature of the entity is not important. With the 
exception of institutional funds (Spezialsondervermögen) (as defined in § 2 (3) Invest-
ment Act (InvG)), special purpose entities can be other legal persons or dependent 
funds under civil law.

As a reaction to the numerous criticisms, the legislator decided to follow the interna-
tional accounting standards more closely, in particular regarding the concept in IAS 27 
of “control” of the financial and operating policies, and of the “risk and reward” ap-
proach of SIC-12. The Act makes reference to the examples in SIC-12.10. As a result, in 
the future for example, special purpose entities for leasing operations, asset-backed-se-
curities transactions, research and development activities and handling employee retire-
ment benefits must be examined for inclusion in the consolidated financial statements. 



17

The amendment means that all entities that qualify as a subsidiary at the first balance 
sheet date of the consolidated financial statements after the effective date of the regu-
lation – or in exercise of the optional application in Art. 66 (3) Introductory Law on the 
German Commercial Code new version (EGHGB), at an earlier date - and that come, 
hence, under the scope of application of § 294 (1) German Commercial Code (HGB) 
must, as a general rule, be included in the group of consolidated entities. “Old special 
purpose entities” must also be included accordingly. 

The changes in the definition of entities to be consolidated can have tax implications, 
e.g. when applying the Escape Clause under the interest deduction ceiling as defined in 
§ 4h German Income Tax Act (EStG). 

3.1.2 Preparation of (sub)group accounts
The new § 290 (5) German Commercial Code new version (HGB) 3) makes it clear, in 
advance of a corresponding change to Art. 13 (2a) Seventh Council Directive, that con-
solidated financial statements and a group management report do not have to be pre-
pared if the parent company only hold interests in subsidiaries which do not have to be 
included in consolidated financial statements in accordance with § 296 German Com-
mercial Code (HGB). 

Entities had previously been required to prepare subgroup accounts even if the require-
ments under § 291 (2) German Commercial Code (HGB) were met if shareholders with-
in the meaning of § 291 (3) No. 2 Sentence 2 German Commercial Code previous ver-
sion (HGB-alt) 6 did not agree to the exemption. This regulation, which is quite difficult 
to implement in practice, has been cancelled.

3.1.3 Requirement of initial consolidation according to the revaluation method 
as at the time of acquisition or initial inclusion

The previous option regarding capital consolidation of choosing between the book val-
ue method and the revaluation method is revoked with a view to improving interna-
tional comparability in favour of the revaluation method as the sole method admissi-
ble (§ 301 (1) sentence 2 German Commercial Code new version (HGB) 3 ). This means 
that the valuation reserves and latent losses relating to minority shareholders must also 
mandatorily be realised in the future, irrespective of the interest held, so that the mi-
nority interests disclosed under equity will increase. Conceptually, the related values are 
no longer linked to the standpoint of the acquiring entity (“attributable value” – “bei-
zulegender Wert”) but to the more commonly used international concept of “fair val-
ue” – “beizulegender Zeitwert”, which is more objective. Restricting the realization of 
valuation reserves and latent losses to the level of the acquisition costs of the subsidiary 
(acquisition cost restriction) has already been revoked by the German Transparency and 
Publication Act (Transparenz- und Publizitätsgesetz). The requirement to measure at fair 
value is breached by the fact that provisions must be valued in accordance with § 253 
(1) sentence 2 and (2) German Commercial Code new version (HGB) 3, and deferred 
taxes in accordance with § 274 (2) German Commercial Code new version (HGB) 3  

(§ 301 (1) sentence 3 German Commercial Code new version (HGB) 3). This is de-
signed to avoid adjustment postings, which, for example, arise when valuation meth-
ods are changed, i.e. the discounting of provisions using the market interest rate in ac-
cordance with § 301 German Commercial Code new version (HGB) 3 instead of at the 
average interest rate in accordance with § 253 (2) German Commercial Code new ver-
sion (HGB) 3. 

The level of any goodwill, being the residual balance, is also influenced by deferred tax-
es now calculated using the new temporary concept (§ 306 German Commercial Code 
new version (HGB) 3). Loss carry forwards of the acquiring entity, which may be uti-
lized for the first time as a result of the acquisition, affect profit and loss on the calcu-
lation of the deferred taxes, whereas loss carry forwards acquired with the subsidiary 
do not go through profit and loss. However, the new rules are only applicable to initial 
consolidations carried out in annual periods beginning after 31 December 2009. Old 
cases are not affected. 



18

Deviating from the previous option, as a general rule, the fair value must be deter-
mined at the time the entity concerned became a subsidiary (§ 301 (2) German Com-
mercial Code new version (HGB) 3), irrespective of a potential acquisition of an equi-
ty investment. If it is impossible to determine the final carrying values on time, it is now 
possible to adjust the values without profit and loss impact within the following year 
(§ 301 (2) sentence 2 German Commercial Code new version (HGB) 3). If the parent 
company is required to prepare consolidated financial statements for the first time (§ 
293 German Commercial Code new version (HGB) 1), or did not take advantage of the 
option under § 296 German Commercial Code (HGB), the valuation has to be based on 
the values at the time the subsidiary was included in the consolidated financial state-
ments. This does not hold true if the entity concerned became a subsidiary in the finan-
cial year for which the consolidated financial statements have to be prepared.

3.1.4 Cancellation of pooling of interest method
In line with international and practical developments, the previous alternative of con-
solidating the capital according to the pooling of interest method is revoked (§ 302 
German Commercial Code previous version (HGB-alt) 6).

3.1.5 Applying the revaluation method to joint ventures
If the option of including shares in joint ventures in the consolidated financial state-
ments using the equity method is not exercised, the share of capital must be consol-
idated in accordance with § 301 and § 309 German Commercial Code new version 
(HGB) 3. Accordingly, only the revaluation method may now be used to account for 
joint ventures in line with the regulations for the consolidation of subsidiaries. 

The use of the revaluation method as the only method, and the abolition of the pool-
ing of interests method give rise to the following situation compared to the law up to 
now and the international accounting regulations. 

Figure 1: Methods of consolidating capital comparing BilMoG to IFRS

Details of valuing investments in associated companies are provided in section 3.2.5.
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Based on Küting, DStR 29/2008, p. 1396.
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3.2 Valuation and disclosure rules

3.2.1 Duty to disclose gross amounts and to amortise goodwill on a scheduled 
basis

The differences arising on capital consolidation must be disclosed under assets as 
“Goodwill” or under equity and liabilities as “Negative consolidation difference” after 
equity in the consolidated balance sheet. It is no longer possible to offset the debit and 
credit differences against each other partially or in full § 301 (3) German Commercial 
Code new version (HGB) 3. In line with the regulations for the company financial state-
ments (3 246 (1) German Commercial Code new version (HGB) 3 in conjunction with 
§ 298 (1) German Commercial Code new version (HGB) 3, goodwill is deemed to be 
an asset with a limited useful life. As such, cancelling the previous option to amortise 
goodwill by at least one fourth annually, to amortise it on a scheduled basis or to offset 
it without profit and loss impact against the reserves, goodwill must now be amortised 
on a scheduled basis only (§ 253 (3) German Commercial Code new version (HGB) 3 in 
conjunction with § 309 (1) German Commercial Code new version (HGB) 3). The “im-
pairment only” approach in international accounting, with its rejection of scheduled 
amortization, has not been adopted by the German legislator deliberately. 

The new treatment of goodwill, compared to the law up to now, is shown in the fol-
lowing chart: 

Figure 2: Treatment of goodwill comparing BilMoG to IFRS

There is also a difference regarding the negative consolidation difference between the 
German and the international accounting regulations for subsequent valuations. While 
IFRS 3.56 requires immediate recognition through profit and loss, in accordance with 
the unchanged § 309 (2) German Commercial Code (HGB), the negative consolidation 
difference can only be released if the expected unfavourable development occurs, or 
that it corresponds to a realised profit. 

3.2.2 Disclosure of treasury shares under equity and liabilities
Analogous to the disclosure of treasury shares under § 272 (1a) German Commercial 
Code new version (HGB) 3, shares of the parent company which are held by a subsid-
iary included in the consolidated financial statements must be openly deducted from 
the item ”subscribed capital“ under equity and liabilities in the group balance sheet 
(§ 301 (4) German Commercial Code new version (HGB) 3).

Goodwill arising on
capital consolidation

IFRS: Impairment only approach

Capitalised and
amortised through

profit and loss

Scheduled
amortisation

over useful life

Amortisation
of at least
one fourth

Full write down

mixed approach
Not through

profit and loss

One-off netting
against reserves

Netting against 
reserves in
instalments

Based on Weber/Zündorf, in: Küting/Weber HdK 2nd edition 1998, § 309 HGB, no. 16 ff.
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3.2.3 Balance sheet method of determining deferred taxes
By appropriate application of § 274 German Commercial Code new version (HGB) 3, 
the balance sheet concept (temporary concept) is also authoritative for the consolidat-
ed financial statements (§ 306 German Commercial Code new version (HGB) 3). Ac-
cordingly, deferred taxes must be calculated on differences in carrying values of assets, 
liabilities, prepaid expenses and deferred income if the differences will reverse in the 
following financial years. 

The tax cut-off is also a three stage process in the new version of § 306 German Com-
mercial Code new version (HGB) 3. The national financial statements (step 1) are con-
verted into “Handelsbilanz II” (commercial balance sheet II) in accordance with the 
regulations of the Commercial Code (step 2). In step 3 the deferred taxes on the con-
solidation measures are taken into account. A major difference regarding the extent 
of the deferred taxes results from the later reversal of the differences on initial consoli-
dation caused by the realization of valuation reserves and latent losses not recognized 
through profit and loss. They must be taken into account when calculating deferred 
taxes. This does not include the difference from the initial recognition of goodwill or 
negative consolidation difference in view of its residual character (§ 306 German Com-
mercial Code new version (HGB) 3).

The Act on Modernisation of Accounting Regulations (BilMoG) also introduces a simpli-
fication: the differences between the tax basis of an equity interest in a subsidiary, joint 
venture or associated company and the carrying value under commercial law of the net 
assets included in the consolidated financial statements (so-called “outside basis differ-
ences”) are not taken into account (§ 306 (4) German Commercial Code new version 
(HGB) 3).

Other than the fictitious view of the group as an economic unit, by reference to § 274 
(2) German Commercial Code new version (HGB) 3, the calculation of deferred taxes is 
to be based on the respective tax rates of the subsidiaries included in the consolidated 
financial statements in effect at the time the difference is reversed. With materiality in 
mind, the application of a uniform average tax rate throughout the group is in excep-
tional cases admissible according to the grounds cited in support of the Act.

An overall tax charge is to be disclosed as a deferred tax liability, and a tax relief as de-
ferred tax asset. In accordance with § 306 sentence 2 German Commercial Code new 
version (HGB) 3 there is an option between gross or net disclosure. In doing this, the 
deferred taxes can be recognized net in accordance with § 274 German Commercial 
Code new version (HGB) 3, as was the case previously. 

3.2.4 Duty to translate financial statements in foreign currencies included in 
the consolidated financial statements according to the modified reporting 
date method 

According to the new § 308a German Commercial Code new version (HGB) 3 , the 
modified reporting date method must be used in translating financial statements de-
nominated in foreign currencies for the purpose of uniform translation. The interna-
tionally applied functional currency concept is not followed with a view to the distinc-
tion which has to be made between independent and autonomous foreign subsidiaries 
on the one hand and foreign subsidiaries which are deemed dependent operations on 
the other hand, and also in view of the related costs. According to the foreign currency 
translation method chosen by the legislator,

•	 equity	must	be	translated	at	the	historical	rate;

•	 other	assets	and	liabilities	must	be	translated	at	the	spot	exchange	rate	in	effect	at	
the group balance sheet date; and

•	 income	statement	items	must	be	translated	at	average	rates.
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The grounds cited on the Act stated that it would be more correct to translate the 
items in the income statement at historical rates but for practical reasons the Act pre-
scribes average rates. The net income/loss for the financial year is then the net of these 
figures. Translation differences must be disclosed under consolidated equity after the 
reserves under the item ”equity difference arising on foreign currency translation“. If 
a subsidiary is disposed of in full or in part, this item is released accordingly with profit 
and loss impact. According to the grounds cited in support of the Act, § 308a German 
Commercial Code new version (HGB) 3 does not apply to financial statements denomi-
nated in foreign currencies of hyperinflationary economies. Current practices in this re-
spect are not affected by § 308a German Commercial Code new version (HGB) 3.

3.2.5 Duty to measure shares in associated companies according to the book 
value method 

The option granted under § 312 (1) German Commercial Code previous version 
(HGB-alt) 6 of recognising shares in associated companies at book value (book value 
method) or at the amount of proportionate equity (equity method) is restricted in fa-
vour of book value recognition. The difference between book value and proportionate 
equity as well as positive or negative goodwill included must only be disclosed in the 
notes to the consolidated financial statements. The possibility of upholding the equity 
method and lifting the acquisition cost restriction (§ 312 (1) sentence 3 German Com-
mercial Code previous version (HGB-alt) 6) was not adopted, despite the fact that this 
would mean closer alignment to international accounting regulations, due to the com-
mon use of the book value method in practice. 

The carrying value of the associate and the goodwill/negative goodwill are to be cal-
culated on the basis of the carrying values at the time the entity became an associated 
company. If it is impossible to determine the final carrying values at that time, they can 
be adjusted within the following twelve months (§ 312 (3) German Commercial Code 
new version (HGB) 3).

3.3 Disclosures in the notes to the consolidated financial statements

As a result of the prescribed amendments or supplements to the existing legal regu-
lations, the Act on Modernisation of Accounting Regulations (BilMoG), provides for a 
number of supplementary disclosures in the notes to the consolidated financial state-
ments. Thus, the disclosures required to be made under § 285 Nos. 3, 3a, 13 and 
Nos. 16–27 German Commercial Code new version (HGB) 2 3 will become mandatory 
from the point of view of the consolidated financial statements also for the consolidat-
ed financial statements in accordance with § 314 (1) Nos. 2, 2a and Nos. 8–20 German 
Commercial Code new version (HGB) 2 3 (see section 2.4.)

4 Capital market orientation and corporate governance

4.1 Definition of ”Capital Market Orientation”

§ 264d German Commercial Code new version (HGB) 3 includes for the first time a 
definition of a capital-market-orientated corporation. As was the case to date, this def-
inition does not only cover listed companies (§ 3 (2) German Stock Corporation Act 
(AktG)). ”A corporation is deemed to be orientated towards the capital market if it op-
erates in an organised market within the meaning of § 2 (5) German Securities Trad-
ing Act (WPHG) through its issued securities within the meaning of § 2 (1) Sentence 1 
German Securities Trading Act (WPHG) or has applied for admission to trading in an or-
ganised market“. On account of references in other legal regulations, this definition is 
applicable also to entities of other legal forms, for example, to GmbHs (limited liability 
companies) (§ 52 (1) Limited Liability Act new version (GmbHG)), to cooperatives (§ 36 
(4) German Cooperatives Act new version (GenG) or to European companies (§ 27 
(1) Implementation Act on the Statute for a European Company new version (SEAG)), 
where they make use of a capital market.
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4.2 Financial experts on the supervisory board

In accordance with § 100 (5) German Stock Corporation Act new version (AktG), com-
panies within the meaning of § 264d German Commercial Code new version (HGB) 3 

must have at least one independent member of the supervisory board with expertise in 
the fields of accounting or the audit of financial statements. The same holds true for an 
audit committee set up by the supervisory board (§ 107 (3) sentence 2 German Stock 
Corporation Act new version (AktG)), whereby the same person may fulfil both posi-
tions. 

The criterion of independence goes beyond the segregation of board of directors and 
supervisory board, which is already guaranteed through § 105 (1) German Stock Cor-
poration Act (AktG). Thus, especially direct or indirect business, financial or personal 
relationships with management can, according to the grounds cited in support of the 
Act, give rise to suspected partiality (see also German Corporate Governance Code, 
Item 5.4.2). The criterion of expertise requires that the supervisory board member is or 
was professionally concerned with accounting and/or auditing of financial statements. 
Besides the members of the tax consulting or auditing professions, this is deemed to be 
the case, for example, for financial managers, professionals in the areas of accounting 
and controlling as well as persons who have been members of auditing committees or 
works councils for many years. 

According to Art. 6 (4) Introductory Law on the German Stock Corporation Act new 
version (EGAktG), § 100 (5) and § 107 (4) German Stock Corporation Act new ver-
sion (AktG) are not applicable if all the members of the supervisory board and the au-
dit committee were appointed before the Act on Modernisation of Accounting Reg-
ulations (BilMoG), came into force. At the same time, subject to defining criteria to 
determine expertise and independence, it is advisable now to assess the composition of 
the supervisory board and/or audit committee, and to make any necessary adjustments. 

4.3 Extending the duties of the supervisory board

With § 107 (3) sentence 2 German Stock Corporation Act new version (AktG), the Act 
on Modernisation of Accounting Regulations (BilMoG) makes it clear that the super-
visory board can set up an audit committee, in addition to other committees, and can 
appoint this committee to carry out duties. Although the regulation specifies the pos-
sible areas of duties the audit committee can undertake, indirectly the general duty to 
monitor defined in § 111 (1) German Stock Corporation Act (AktG) is specified more 
closely since the supervisory board can only transfer duties to the audit committee (in 
part or wholly), for which the supervisory board itself is responsible. If there is no audit 
committee the supervisory board must carry out the duties mentioned itself. According-
ly, the audit committee or the supervisory board should carry out the monitoring of the 
following in particular: 

•	 the	accounting	process;

•	 the	effectiveness	of	the	internal	control	system,	the	risk	management	system	and	the	
internal audit system; and

•	 the	audit	of	the	financial	statements,	in	particular	the	independence	of	the	auditors	
and the additional services provided by the auditor.

According to the grounds cited in support of the Act, monitoring the effectiveness of 
an existing internal control system (or of a risk management system or of internal au-
dit) always involves the task of examining whether supplements, extensions or improve-
ments are necessary or, if there is no risk management system, it is necessary to estab-
lish such a system. With respect to auditors, the monitoring activity should extend over 
all activities from selection right through to the end of the audit. Monitoring the au-
ditors‘ independence is closely connected with the amendment under § 171 (1) Ger-
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man Stock Corporation Act new version (AktG), according to which the auditors are 
required to provide information on circumstances that could give rise to suspected par-
tiality.

4.4 Establishment of an audit committee

Capital-market-orientated corporations within the meaning of § 264d German Com-
mercial Code new version (HGB) 3 must establish a so-called ”audit committee“ from 
1 January 2010 unless they have already established a supervisory or administrative 
board which meets the requirements of § 100 (5) German Stock Corporation Act new 
version (AktG) (§ 324 German Commercial Code new version (HGB)). If the require-
ments of § 100 (5) German Stock Corporation Act new version (AktG) are not fulfilled, 
the members of the audit committee are selected by the shareholders. The chairper-
son must not be a member of the management board. A supervisory or administrative 
board which has an independent financial expert itself, is not subject to this require-
ment. It can carry out the duties of the audit committee itself or, for reasons of effec-
tiveness, set up an audit committee voluntarily. 

The regulations concerning the establishment of an audit committee apply in particu-
lar to capital-market-orientated limited liability companies (GmbH) without codetermi-
nation, unless a supervisory board was established or if the regulations under § 100 (5) 
and § 107 (4) German Stock Corporation Act new version (AktG) are not applicable to 
an appointed supervisory board on account of deviating provisions under the articles of 
association. General commercial partnerships or limited commercial partnerships within 
the meaning of § 264a German Commercial Code (HGB) can, however, also come un-
der these regulations.

4.5 Extension of financial statements

Entities orientated towards the capital market which are not required to prepare con-
solidated accounts are required to extend their financial statements to include a state-
ment of cash flows and a statement of changes in equity. In addition, the financial 
statements can be extended to include segment reporting (§ 264 (1) Sentence 2 Ger-
man Commercial Code new version (HGB) 3).

4.6 Additional disclosures in the (group) management report

Entities that are orientated towards the capital market as defined under § 264d Ger-
man Commercial Code new version (HGB) 3 must describe the significant features of 
the internal control system and the risk management system in relation to the account-
ing process in the management report (§ 289 (5) German Commercial Code new ver-
sion (HGB) 2 . This also applies to the group management report if one of the sub-
sidiaries included in the consolidated financial statements or the parent company is 
orientated towards the capital market within the meaning of § 264d German Commer-
cial Code new version (HGB) 3 (§ 315 (2) No. 5 German Commercial Code new version 
(HGB) 2). 

According to the grounds cited in support of the Act, it will neither be mandatory to 
establish nor to define the concept of an accounting-related internal control system 
or risk management system, notwithstanding § 91 (2) German Stock Corporation Act 
(AktG), which provides for mandatory establishment of an risk early-warning and mon-
itoring system for stock corporations. Such establishment is, as a general rule, at the 
discretion of the management bodies. In the legislator‘s opinion, a description in the 
management report will force management bodies, however, to analyse the contents 
of the internal control system and the risk management system since inadequacies may 
involve a risk of a failure to comply with the duty of due care and diligence. The ac-
counting-related internal control system covers the principles, methods and measures 
for ensuring the effectiveness and efficiency of the accounting function, for ensuring 
their compliance with generally accepted accounting principles and compliance with 
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the relevant legal regulations. Internal accounting-related risk management is of special 
importance if internal risk hedging is reflected in the commercial balance sheet, for ex-
ample, within the scope of a separate valuation unit.

A corresponding duty with respect to the group management report ensues from 
§ 315 (2) No. 5 German Commercial Code new version (HGB) 2 if the parent company 
or one of the subsidiaries included in the consolidated financial statements is capital-
market-orientated within the meaning of § 264d German Commercial Code new ver-
sion (HGB) 3.

4.7 Extension of corporate governance representation

With respect to the representation on the Corporate Governance Code, it should be 
noted that explicit justification must be provided as to why specific recommendations 
of the Corporate Governance Code are not applied and that the representation will 
have to be permanently accessible in the public domain on the website of the entity 
(§ 161 German Stock Corporation Act new version (AktG)). In addition, the entities re-
quired to issue corporate governance representation have been extended over and be-
yond listed stock corporations to include stock corporations which have issued exclu-
sively securities other than shares (for example, debentures) for trading in an organised 
market within the meaning of § 2 (5) German Securities Trading Act (WpHG), and 
whose issued shares are traded at own request via a multilateral trading system (§ 2 (3) 
sentence 1 No. 8 German Securities Trading Act (WPHG)), e.g. unofficial regulated mar-
ket. 

4.8 Corporate governance representation

With the introduction of § 289a German Commercial Code new version (HGB) 2 su-
pervisory boards and management boards of companies (cp. section 4.7) are required 
to submit a corporate governance representation. 

The corporate governance representation includes the following (§ 289a (2) German 
Commercial Code new version (HGB) 2):

•	 A	representation	regarding	the	Corporate	Governance	Code	in	accordance	with	
§ 161 German Stock Corporation Act new version (AktG);

•	 Disclosures	relevant	to	corporate	governance	practices	that	are	applied	over	and	
above the legal requirements (including reference as to where these are accessible in 
the public domain); and

•	 A	description	of	the	working	practices	of	the	board	of	directors	and	supervisory	
board as well as the composition and working practices of their committees.

According to the grounds cited in support of the Act, the corporate governance prac-
tices required to be disclosed, which relate to the respective corporate governance code 
applied, can refer, for example, to ethical standards or working and social standards ap-
plicable to the entity as a whole. The disclosures concerning the members of the com-
pany’s	boards,	which	are	already	required	to	be	made	under	§	285	Sentence	1	No.	10	
German Commercial Code (HGB), are complemented by the description of the mem-
bers of the committees established by the board of directors and the supervisory board. 
The required disclosures can either be made in a separate section of the management 
report or, with corresponding reference, on the website of the company. In accordance 
with § 317 (2) Sentence 2 German Commercial Code new version (HGB) 2, the disclo-
sures made within the scope of the representation are not subject to the audit by the 
auditors. Without prejudice to this, the disclosures are required to be made in the notes 
to the (consolidated) financial statements in accordance with § 285 No. 16 or § 314 (1) 
No. 8 German Commercial Code new version (HGB) 2.
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5 Other amendments and new legislation under the 
German commercial code (HGB)

5.1 Raising of thresholds

The thresholds that are relevant for taking advantage of various exemption and re-
duced disclosure requirements with respect to accounting, statutory audit requirements 
and disclosure under §§ 325 et seq. German Commercial Code new version (HGB) 
have been raised as stated in the table below (§ 267 German Commercial Code new 
version (HGB) 2 ). The size criterion ”employees“ has not been adjusted.

Balance sheet total (EUR) Sales revenue (EUR)

Size category Previously

Under German 
Act on Moderni-

sation of Account-
ing Regulations 

(BilMoG) Previously

Under German 
Act on Moderni-

sation of Account-
ing Regulations 

(BilMoG)

”Small“ E 4,015,000 E 4,840,000 E 8,030,000 E 9,680,000

”Medium-sized“ E 16,060,000 E 19,250,000 E 32,120,000 E 38,500,000

Irrespective of these thresholds, capital-market-orientated corporations within the 
meaning of § 264d German Commercial Code new version (HGB) 3 are always 
deemed to be large corporations.

The thresholds for the duty to prepare consolidated financial statements have also been 
raised (§ 293 German Commercial Code new version (HGB) 1):

Balance sheet total (EUR) Sales revenues (EUR)

Determination Previously

Under German 
Act on Moderni-

sation of Account-
ing Regulations 

(BilMoG) Previously

Under German 
Act on Moderni-

sation of Account-
ing Regulations 

(BilMoG)

Added E 19,272,000 E 23,100,000 E 38,544,000 E 46,200,000

Consolidated E 16,060,000 E 19,250,000 E 32,120,000 E 38,500,000

In order to assess whether these thresholds have been exceeded or not on two con-
secutive balance sheet dates, the new thresholds have to be compared to the balance 
sheet and income statement values of the last two financial years.

Since the new thresholds must be used for financial years beginning after 31.12.2007, 
this could retroactively give rise to obligations in relation to preparing, auditing and 
publishing financial statements. 

5.2 Revocation of accounting duties under German Commercial Code (HGB) 
for sole traders

The Act provides for size-dependent exemption for sole traders from the accounting 
duties (”Doppik“) and inventory taking duties under German commercial law if they do 
not exceed the thresholds for sales revenue (not exceeding € 500,000) and net income 
for the financial year and up to (not exceeding € 50,000) in two consecutive finan-
cial years (§§ 241a, 242 German Commercial Code new version (HGB) 1). For newly 
founded entities, the legal consequences ensue if the requirements are met at the first 
balance sheet date. 
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5.3 Effective date – prior year figures – disclosures in the notes to the finan-
cial statements

With the transition to the amended accounting and valuation regulations of the Act on 
Modernisation of Accounting Regulations (BilMoG), significant differences from the pri-
or	year’s	disclosures	can	arise	in	part.	According	to	Art.	67	(8)	Introductory	Act	to	the	
German	Commercial	Code	new	version	(EGHGB)	the	prior	year’s	figures	do	not	need	to	
be restated when the new Act is applied for the first time – even if comparability suf-
fers. 

The regulations on consistency of valuation (§ 252 (1) no. 6 German Commercial Code 
(HGB)), consistency of presentation (§ 265 (1) German Commercial Code (HGB)), dis-
closure of changes in accounting and valuation policies and the reasons for this (§§ 
284 (2) No. 3, 313 (1) No. 3 German Commercial Code (HGB)) are not applicable in this 
respect. 

Income and expenses arising from the initial application of the accounting and valu-
ation regulations amended by the Act on Modernisation of Accounting Regulations 
(BilMoG) (Art. 66 and Art. 67 (1) to (5) Introductory Act to the German Commercial 
Code new version (EGHGB)) are to be disclosed separately under “extraordinary in-
come” and “extraordinary expense” (Art. 67 (7) Introductory Act to the German Com-
mercial Code new version (EGHGB)). 

6 Regulations applicable to specific industries

6.1 Banks and financial service providers in accordance with § 340 German 
Commercial Code (HGB)

6.1.1 Measurement at fair value of financial instruments held for trading 
Irrespective of the criticism of fair value raised in the light of the crisis in the financial 
markets, § 340e (3) German Commercial Code new version (HGB) 3 includes a special 
regulation applicable to banks and financial service providers governing the measure-
ment of financial instruments held for trading. According to this regulation, banks and 
financial service providers are required to measure financial instruments held for trading 
at fair value less a risk allowance (risk adjusted fair value).

With regard to the classification of financial instruments to the trading portfolio, i.e. fi-
nancial instruments that are neither part of the liquidity reserve nor of the investment 
portfolio, the grounds cited in support of the Act refer to the definition within the 
meaning of § 1a (1) German Banking Act (KWG). Therefore the trading portfolio under 
commercial law is, in general, assumed to be equivalent to the trading book under su-
pervisory law. By contrast to the Draft Bill, which provided for a general prohibition on 
transfers (reclassification), the Act on Modernisation of Accounting Regulations (BilMoG) 
makes a distinction which differs from § 1a (3) German Banking Act (KWG). This states 
that transfers into the trading portfolio are prohibited. Transfers out of the trading 
portfolio may only be carried out under extraordinary circumstances, in particular if the 
tradability of financial instruments is severely impeded which means that the intentions 
to trade are abandoned. The regulation is designed to clarify that circumstances arising 
in the normal course of business of a bank do not constitute a reason to transfer items. 
In particular, transfers which are made to dress the results or to compensate losses are 
prohibited. In the opinion of the legislator, a fall in prices alone does not mean that the 
tradability of the financial instruments is impeded. Irrespective of this, financial instru-
ments in the trading portfolio can be included in a separate valuation unit subsequent-
ly; on termination of the valuation unit they must be transferred to the trading portfo-
lio again. 
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According to the grounds cited on the Act, the risk allowance on the fair value is a sur-
rogate for the implementation of a restriction on distribution, and eases handling since 
it is not necessary to have the acquisition costs available to calculate unrealized profits. 
According to the grounds cited in support of the Act, the purpose of this negative risk 
allowance is to address the probabilities of loss of realisable gains, whereby the reason-
ableness of the methods of calculation and the parameters used in calculation must be 
assessed and monitored by the banking supervisory authorities in accordance with the 
regulations under the Banking Act (KWG). In addition, § 340e (4) German Commer-
cial Code new version (HGB) 3 requires at least 10% of the net income of the trading 
portfolio to be contributed to the fund for general banking risks under § 340g German 
Commercial Code each financial year. This item, which must be disclosed separately, 
may only be used to compensate net expenses of the trading portfolio, or reversed to 
the extent that it exceeds 50% of the average annual net income of the trading port-
folio of the previous five years. As such, this regulation has an anti-cyclical effect on the 
respective net income and expenses of the trading portfolio. In accordance with § 10 
(2a) sentence 1 No. 7 Banking Act (KWG), the special item for general banking risks in 
accordance with § 340g German Commercial Code constitutes part of the core capital 
required under the banking supervisory law. 

In answer to the suggestions from the field, in the new form 1 (balance sheet) on § 3 
Directive on Accounting Systems of Banks and Financial Service Providers (RechKredV), 
the trading portfolio must be disclosed separately under assets (“6a. Trading portfolio”) 
or under equity and liabilities (“3a. Trading portfolio”). As an asset the components 
must be disclosed in the notes to the financial statements including derivative finan-
cial instruments, receivables, bonds and other fixed interest bearing securities, shares 
and other floating rate securities and other assets; as a liability an analysis including the 
components derivative financial instruments and liabilities must be disclosed. 

The reasons for transfers must be disclosed in the notes to the financial statements in 
accordance with § 35 (1) No. 6b Directive on Accounting Systems of Banks and Finan-
cial Service Providers new version (RechKredV); in addition the amount of the trans-
ferred financial instruments must be disclosed, together with the effect on results and 
any extraordinary circumstances. 

The valuation of financial instruments in the trading portfolio of banks and financial 
service providers at risk adjusted fair value is also adopted for tax purposes with the in-
troduction of § 6 (1) No. 2b Income Tax Act new version (EStG). This valuation is also 
valid if the fair value lies below the acquisition and production costs and an impairment 
provision in accordance with § 6 (1) No.2 sentence 2 Income Tax Act (EStG) would not 
be admissible due to only a temporary fall in value.

6.1.2 Foreign currency translation
With the new general regulations on foreign currency translation (§ 256a German 
Commercial Code new version (HGB) 3) and recognition of separate valuation units 
(§ 254 German Commercial Code new version (HGB) 3), the previous industry-related 
regulation on foreign currency translation (§ 340h German Commercial Code previous 
version (HGB-alt) 6) should have been revoked, in particular the recognition of unreal-
ized gains on currency translation as part of “general hedging”. In answer to the nu-
merous criticisms – among others from the Bundesrat – the currency translation rules 
under § 256a German Commercial Code new version (HGB) 3 have been supplement-
ed by § 340h German Commercial Code new version (HGB) 3 to the effect that for 
banks and financial service providers gains on foreign currency translation must be rec-
ognized through profit and loss if the assets, liabilities or forward rate agreements are 
hedged generally by assets, liabilities or other forward rate agreements in the same cur-
rency. As such the previous regulation under § 340h (2) sentence 2 German Commer-
cial Code (HGB) is upheld. 
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6.1.3 Establishment of an audit committee
According to § 340k (5) German Commercial Code new version (HGB), capital-market-
orientated banks within the meaning of § 264d German Commercial Code new version 
(HGB) 3 must establish an audit committee from 1 January 2010 even if they are not 
operated in the legal form of a corporation and have no supervisory or administrative 
board that meet the requirements under § 100 (5) German Stock Corporation Act new 
version (AktG). This only applies to Sparkassen (savings banks) and other state banks 
under public law if state law does not provide otherwise. 

6.2 Insurance companies in accordance with § 341 German Commercial Code 
(HGB)

6.2.1 Fair value measurement of contracts for covering obligations to persons 
entitled to benefits 

Contracts concluded by pension funds with life insurance companies to cover ob-
ligations to persons entitled to benefits must be measured at fair value in the fu-
ture (§ 341b (4) German Commercial Code new version (HGB) 3). According to the 
grounds cited in support of the Act, the codification of this existing practice addresses 
the fact that, in economic terms, these are transitory items without impact on the net 
assets, financial position and results of operations.

6.2.2 Measurement of insurance provisions
Notwithstanding the amendments to § 253 (1) sentence 2 and (2) German Commercial 
Code new version (HGB) 3, the previous measurement concept concerning insurance 
reserves is to remain unchanged. An amendment makes it clear that neither future cost 
and price increases are to be taken into account, nor are insurance provisions required 
to be discounted in measuring insurance provisions (§ 341e (1) Sentence 3 German 
Commercial Code new version (HGB) 3).

6.2.3 Establishment of an audit committee
Analogous to banks and financial service providers, capital-market-orientated insur-
ance companies within the meaning of § 264d German Commercial Code new ver-
sion (HGB) 3 are required to establish an audit committee even if they are not operat-
ed in the legal form of a corporation and have no supervisory or administrative board 
that meet the requirements under § 100 (5) German Stock Corporation Act new ver-
sion (AktG) (§ 341k (4) German Commercial Code new version (HGB) 2). This relates in 
particular to capital-market-orientated insurance companies in the legal form of a mu-
tual insurance society. To state insurance companies under public law this only applies, 
if state law does not provide otherwise. 

6.2.4 Adjustment of accounting ordinances and forms 
Especially in view of the proposed legal amendments, the accounting ordinance appli-
cable to banks and the accounting ordinance applicable to insurance companies includ-
ing the related forms will be adjusted.

7 Tax law amendments

7.1 Authoritativeness

The Act on Modernisation of Accounting Regulations (BilMoG) maintains the authorita-
tiveness of the commercial balance sheet for determining taxable income (§ 5 (1) sen-
tence 1 German Income Tax Act (EStG)). However, the amendments to the German 
Commercial Code (HGB) do have an effect in that previous differences between the 
commercial balance and the tax basis concerning recognition and valuation have been 
abolished but new differences have been created in part. These must be taken into ac-
count in calculating deferred taxes. The most significant effects are detailed below:
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Abolition of recognition and valuation differences:

•	 Duty to capitalise derivative goodwill (§ 246 (1) sentence 4 German Commercial 
Code new version (HGB) 3) 
The new duty to capitalize purchased goodwill contained in the Act on Modernisa-
tion of Accounting Regulations (BilMoG) now concurs with the tax regulations. How-
ever, in addition to possible differences in the period over which the assets are am-
ortised, there are still differences in relation to the reversal of impairment provisions, 
which is prohibited under commercial law (§ 253 (5) sentence 2 German Commercial 
Code new version (HGB) 3), as opposed to the mandatory reversal of impairment 
provisions under tax law (§ 6 (1) No. 1 Income Tax Act (EStG). 

•	 Prohibition of impairment provisions if impairment is only temporary (§ 253 (3) Ger-
man Commercial Code new version (HGB) 3) 
The new rule under commercial law means a closer alignment to the tax regulations 
on impairment provisions (§ 6 (1) No. 1 sentence 2 and No. 2 sentence 2 Income Tax 
Act (EStG) under which an impairment provision is only admissible if the impairment 
is permanent. An exception to this rule are financial assets on which impairment pro-
visions may be recognized under commercial law even if the impairment is tempo-
rary, as was the case previously. 

•	 Recognition of separate valuation units (§ 254 German Commercial Code new ver-
sion (HGB) 3 ) 
§ 5 (1a) Income Tax Act (EStG) introduced with the act on the containment of the im-
proper use of tax planning in 2006 links up to the non-codified practice under com-
mercial law of setting up separate valuation units. To this extent the new version of 
§ 254 German Commercial Code 3 has a direct effect on valuation units for tax pur-
poses. This is applicable in particular to the recognition of separate valuation units to 
hedge expected transactions, for which tax deductible provisions in accordance with 
§ 5 (4a) sentence 2 Income Tax Act (EStG) for possible excess obligations may be rec-
ognized.

•	 Simplified valuation methods (§ 256 sentence 1 German Commercial Code new ver-
sion (HGB) 3) 
Although restricting the simplified valuation method under commercial law to “LIFO” 
and “FIFO” has basically led to a closer alignment with tax regulations, the “LIFO” 
method still remains the only method recognized under tax law (§ 6 (1) No. 2a sen-
tence 1 Income Tax Act (EStG).

Additional recognition and valuation differences:

•	 Option on the capitalization of development costs as production costs (§ 248 (2) Ger-
man Commercial Code new version (HGB) 3) 
The amendment has no effect on taxes since § 5 (2) Income Tax Act (EStG) is still in 
force under which capitalisation of intangible assets is only permitted if they are pur-
chased. Exercising the option creates a difference between the commercial and tax 
balance sheets.

•	 Valuation of (pension) provisions (§ 253 (1) sentence 2 and (2) German Commercial 
Code new version (HGB) 3) 
The recognition of provisions at settlement value under commercial law, i.e. taking 
into account rises in prices and costs, and the discounting of provisions at the aver-
age market rate of the last seven years conflicts with § 6 (1) No. 3a letters e) and f) 
Income Tax Act new version (EStG) and § 6a Income Tax Act (EStG). For tax purposes 
valuation parameters at the balance sheet date are relevant without taking into ac-
count future rises in prices and costs (“reporting date principle”). The discount rate 
is 5.5 % or 6 % for pension provisions. In addition, there is no corresponding regula-
tion for the measurement of provisions for retirement benefit obligations at fair val-
ue, which are dependent exclusively on the fair value of securities as introduced by 
the Act on Modernisation of Accounting Regulations (BilMoG).
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•	 Fair value measurement (§ 253 (1) sentence 4 in conjunction with § 246 (2) German 
Commercial Code new version (HGB) 3) 
Assets offset under § 246 (2) sentence 2 German Commercial Code new version 
(HGB) 3) must be valued at fair value. The valuation under commercial law is pre-
vented from being adopted as the tax basis by § 5 (6) in conjunction with § 6 (1) No. 
2 sentence 1 Income Tax Law (EStG). This holds true for a fair value in excess of ac-
quisition costs and for possible reductions in value which do not fulfil the require-
ments for an impairment provision under tax law (§ 6 (1) No. 2 sentence 2 Income 
Tax Act (EStG)). Other differences from the tax balance sheet also arise in the duty to 
offset the assets with the corresponding retirement benefit obligations, which was 
not followed under tax law, and the capitalisation of any surplus arising on the offset 
(§ 5 (1a) sentence 1 Income Tax Act new version (EStG)).

7.2 Cancellation of reverse authoritativeness

The concept of reverse authoritativeness, which had previously been laid down in § 5 
(1) sentence 2 German Income Tax Act previous version (EStG-alt), was revoked when 
the Act on Modernisation of Accounting Regulations (BilMoG) came into force and 
there is as such independence from commercial law from the year of assessment 2009. 
The related regulations under the German Commercial Code which were necessary to 
implement the reverse authoritativeness rule, e.g. §§ 247 (3), 273 and 279 German 
Commercial Code previous version (HGB-alt) 6) have been revoked or amended. Op-
tions under German tax law may be exercised from the assessment period 2009 on-
wards without corresponding disclosure in the commercial balance sheet. This will, 
however, require that the assets concerned are recorded in current listings, which will 
have to substantiate the date of acquisition or production, the acquisition or produc-
tion costs, the regulation on the option exercised, and amortisation, depreciation and 
impairments.

8 Effective date

In the light of the delays in the legislative process, the regulations on initial application 
of certain regulations were modified compared to the Draft Bill. The Act on Modernisa-
tion of Accounting Regulations (BilMoG), which became effective on the day after ap-
proval, provides for the following transitional regulations: 

In order to ensure relief as quickly as possible, the favourable regulations can be ap-
plied retroactively to company and group financial statements for financial years be-
ginning after 31 December 2007 (Art. 66 Introductory Act to the German Commercial 
Code new version (EGHGB). This applies to the exemption from the duty to keep books 
of account and the accounting requirement (§§ 241a, 242 (4) German Commercial 
Code new versions (HGB) 1) and to the increase in thresholds (§§ 267 (1) and (2), 293 
(1) German Commercial Code new versions (HGB) 1).

The changes resulting from the implementation of the amendment directive and the 
auditor directive must be applied for financial years beginning after 31 December 
2008. Originally these should have been adopted under national law by 5 September 
2008 and 29 June 2009 respectively. Since immediate implementation of the require-
ment to establish an audit committee deriving from § 324 German Commercial Code 
new version (HGB) (and § 340k (5) and § 341k (4) German Commercial Code (HGB)) 
would not have been possible, the regulations do not apply until 1 January 2010 on-
wards. In addition Art. 6 (4) Introductory Act on German Stock Corporation Act (EGAktG) 
states that § 100 (5) German Stock Corporation Act new version (AktG) and § 107 (4) 
German Stock Corporation Act new version (AktG) do not apply as long as all members 
of the supervisory board and the audit committee were appointed before the day the 
Act on Modernisation of Accounting Regulations (BilMoG) became effective.



All other regulations are applicable to individual company and group financial state-
ments for financial years beginning after 31 December 2009. However, in accordance 
with Art. 66 (3) sentence 6 Introductory Act to the German Commercial Code new ver-
sion (EGHGB) the regulations may be applied on a voluntary basis for financial years be-
ginning after 31 December 2008. In this case all the respective regulations must be ap-
plied. This must also be disclosed in the (group) notes to the financial statements. 

9 Conclusion

The final Act on Modernisation of Accounting Regulations (BilMoG) provides for signif-
icant amendments to German accounting regulations. Although, in comparison with 
the Draft Bill, there are in part improvements, e.g. in relation to the option on capitaliz-
ing internally generated intangible assets or deferred tax assets, other changes, such as 
the renouncement of measurement at fair value for financial instruction held for trad-
ing purposes for all businesses, and the duty to consolidate special purpose entities are 
in reply to the current developments in connection with the crisis in the financial mar-
kets. However, since the majority of the regulations are applicable as soon as the finan-
cial year 2009, and more particularly 2010, the effects deriving from the Act on Mod-
ernisation of Accounting Regulations (BilMoG) should be addressed quickly and the 
conditions for technical implementation created.
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